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Decided March 23, 2000.

Juvenile who was arrested less than two weeks prior
to his 17th birthday was thereafter convicted in the
Superior Court, Law Division, of second-degree con-
spiracy, first-degree robbery, and second-degree bur-
glary. Juvenile appealed. The Superior Court, Appel-
late Division, affirmed. On certification, the Supreme
Court, Verniero, J., held that juvenile's confession
was voluntary under then-existing standards.

Affirmed.
Stein, J., issued concurring opinion.

West Headnotes
[1] Witnesses 410 €300
410 Witnesses

410111 Examination
410111(D) Privilege of Witness
410k299 Privilege of Accused in Criminal

Prosecution
410k300 k. In General. Most Cited

Cases

The privilege against self-incrimination, as set forth
in the Fifth Amendment to the United States Consti-
tution, is one of the most important protections of the
criminal law. U.S.C.A. Const.Amend. 5.

[2] Witnesses 410 €293

410 Witnesses
410111 Examination
410111(D) Privilege of Witness
410k293 k. Constitutional and Statutory
Provisions. Most Cited Cases
Although the state constitution does not contain a
provision similar to the Fifth Amendment privilege
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against self-incrimination, the privilege itself is
firmly established as part of the common law of New
Jersey and has been incorporated into the Rules of
Evidence. U.S.C.A. Const.Amend. 5.

[3] Criminal Law 110 €=517.1(1)

110 Criminal Law
110XVII Evidence
110XVII(T) Confessions
110k517.1 Voluntary Character of Confes-
sion
110k517.1(1) k. In General. Most Cited
Cases

Criminal Law 110 €=2531(3)

110 Criminal Law
110XVII Evidence
110XVII(T) Confessions
110k531 Evidence

110k531(3) k. Weight and Sufficiency
of Evidence. Most Cited Cases
Although a suspect is always free to waive the privi-
lege against self-incrimination and confess to com-
mitting crimes, that waiver must never be the product
of police coercion; accordingly, for a confession to be
admissible as evidence, prosecutors must prove be-
yond a reasonable doubt that the suspect's waiver was
knowing, intelligent, and voluntary in light of all the
circumstances. U.S.C.A. Const.Amend. 5.

[4] Criminal Law 110 €=2519(1)

110 Criminal Law
110XVII Evidence
110XVII(T) Confessions
110k519 Voluntary Character in General

110k519(1) k. What Confessions Are
Voluntary. Most Cited Cases
At the root of the inquiry into whether a confession
was voluntary is whether a suspect's will has been
overborne by  police  conduct. U.S.C.A.
Const.Amend. 5.

[5] Criminal Law 110 €=519(1)
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110 Criminal Law
110XVII Evidence
110XVII(T) Confessions
110k519 Voluntary Character in General
110k519(1) k. What Confessions Are
Voluntary. Most Cited Cases

Infants 211 €174

211 Infants

211VIll Dependent, Neglected, and Delinquent
Children

211V1I(C) Evidence
211k173 Admissibility
211k174 k. Admissions, Declarations,

and Confessions. Most Cited Cases
In determining whether a juvenile or adult suspect's
confession is the product of free will, courts assess
the totality of circumstances surrounding the arrest
and interrogation, including such factors as the sus-
pect's age, education and intelligence, advice as to
constitutional rights, length of detention, whether the
questioning was repeated and prolonged in nature,
whether physical punishment or mental exhaustion
was involved, and the suspect's previous encounters
with the law. U.S.C.A. Const.Amend. 5.

[6] Criminal Law 110 €=517.1(1)

110 Criminal Law
110XVI1I Evidence
110XVII(T) Confessions
110Kk517.1 Voluntary Character of Confes-
sion
110k517.1(1) k. In General. Most Cited
Cases

Infants 211 €174

211 Infants

211Vl Dependent, Neglected, and Delinquent
Children

211V1I(C) Evidence
211k173 Admissibility
211k174 k. Admissions, Declarations,

and Confessions. Most Cited Cases
The requirement of voluntariness applies equally to
adult and juvenile  confessions. U.S.C.A.
Const.Amend. 5; N.J.S.A. 2A:4A-40.
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[7] Infants 211 €=268.4

211 Infants
211VI Crimes
211k68 Rights and Privileges as to Prosecu-
tions
211k68.4 k. Notice to Parent, Guardian,
Etc.; Counsel in General. Most Cited Cases
The role of a parent in the context of a juvenile inter-
rogation takes on special significance; in that circum-
stance, the parent serves as advisor to the juvenile,
someone who can offer a measure of support in the
unfamiliar setting of the police station. U.S.C.A.
Const.Amend. 5.

[8] Infants 211 €268.4

211 Infants
211VI Crimes

211k68 Rights and Privileges as to Prosecu-

tions
211k68.4 k. Notice to Parent, Guardian,

Etc.; Counsel in General. Most Cited Cases
Whenever possible, and especially in the case of
young children, no child should be interviewed ex-
cept in the presence of his parents or guardian.

[9] Infants 211 €=269(1)

211 Infants
211VI1 Crimes
211k69 Sentence and Punishment
211k69(1) k. In General. Most Cited Cases
Punishment has now joined rehabilitation as a com-
ponent of the state's core mission with respect to ju-
venile offenders.

[10] Infants 211 €174

211 Infants

211Vl Dependent, Neglected, and Delinquent
Children

211VII(C) Evidence
211k173 Admissibility
211k174 k. Admissions, Declarations,

and Confessions. Most Cited Cases
In respect of confessions by juveniles of any age,
courts should consider the adult's absence as a highly
significant factor among all other facts and circum-
stances; thus, courts should give that factor added
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weight when balancing it against all other factors.
U.S.C.A. Const.Amend. 5.

[11] Infants 211 €174

211 Infants

211Vl Dependent, Neglected, and Delinquent
Children

211VII(C) Evidence
211k173 Admissibility
211k174 k. Admissions, Declarations,

and Confessions. Most Cited Cases
When a parent or legal guardian is absent from an
interrogation involving a juvenile under the age of
fourteen, any confession resulting from the interroga-
tion should be deemed inadmissible as a matter of
law, unless the adult was unwilling to be present or
truly unavailable. U.S.C.A. Const.Amend. 5.

[12] Infants 211 €268 .4

211 Infants
211V1 Crimes

211k68 Rights and Privileges as to Prosecu-

tions
211k68.4 k. Notice to Parent, Guardian,

Etc.; Counsel in General. Most Cited Cases
Regardless of the juvenile's age, police officers must
use their best efforts to locate a parent or legal guard-
ian before beginning the interrogation. U.S.C.A.
Const.Amend. 5.

[13] Infants 211 €174

211 Infants

211Vl Dependent, Neglected, and Delinquent
Children

211VII(C) Evidence
211k173 Admissibility
211k174 k. Admissions, Declarations,

and Confessions. Most Cited Cases
To sustain the admissibility of incriminating state-
ments made by a juvenile outside the presence of a
parent or legal guardian, prosecutors are required to
show to the trial court's satisfaction, upon sufficient
proofs, that they were unable to locate the adult.

[14] Constitutional Law 92 €=4464

92 Constitutional Law

Page 3

92XXVI1I Due Process
92XXVII(G) Particular Issues and Applica-
tions
92XXVII(G)24 Juvenile Justice
92k4464 k. In General. Most Cited
Cases
(Formerly 92k255(4))

Infants 211 €~68.4

211 Infants
211V1 Crimes

211k68 Rights and Privileges as to Prosecu-

tions
211k68.4 k. Notice to Parent, Guardian,

Etc.; Counsel in General. Most Cited Cases
When an adult is unavailable or declines to accom-
pany the juvenile to interrogation, the police must
conduct the interrogation with the utmost fairness and
in accordance with the highest standards of due proc-
ess and  fundamental  fairness. U.S.CA.
Const.Amends. 5, 14.

[15] Infants 211 €174

211 Infants

211Vl Dependent, Neglected, and Delinquent
Children

211VII(C) Evidence
211k173 Admissibility
211k174 k. Admissions, Declarations,

and Confessions. Most Cited Cases
Juvenile's confession was voluntary under then-
existing standards, even though his mother was ab-
sent from interrogation area at that time, and even
though officer did not accede to mother's request to
reenter; juvenile was nearly 17 at time of his interro-
gation, he had been arrested on 15 prior occasions
and was thus familiar with criminal process at time of
his statement, police afforded him numerous breaks
in interrogation, mother was present at outset of en-
counter with police, she had opportunity to offer sup-
port to juvenile and to witness signing of Miranda
card, and she and juvenile agreed that she should not
be present during interrogation. U.S.C.A.
Const.Amend. 5.

[16] Infants 211 €174

211 Infants
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211VIll Dependent, Neglected, and Delinquent

Children
211VII(C) Evidence
211k173 Admissibility
211k174 k. Admissions, Declarations,

and Confessions. Most Cited Cases
When there has been a deliberate exclusion of a par-
ent or legal guardian from the interrogation room and
the police thereafter obtain the juvenile's confession,
that confession almost invariably will be suppressed.
U.S.C.A. Const.Amend. 5.
**1110*307_Robert L. Sloan, Assistant Deputy Pub-
lic Defender, for defendant-appellant (Ivelisse Torres,
Public Defender, attorney).

Debra A. Owens, Deputy Attorney General, for
plaintiff-respondent (John J. Farmer, Jr., Attorney
General of New Jersey, attorney).

The opinion of the Court was delivered by
VERNIERO, J.

In this appeal, we consider the voluntariness of a con-
fession by defendant, a juvenile, in a custodial set-
ting. Defendant confessed to committing certain of-
fenses after waiving his constitutional rights in the
presence of his mother and deciding that he did not
*308 want her present in the interrogation room. At
the outset of the interrogation, the parent agreed she
should not be present. At the time, the juvenile was
almost seventeen years of age and was familiar with
the criminal justice system because of fifteen prior
arrests. Defendant's mother wanted to rejoin her son
well into the questioning, but the police did not ac-
cede to that request.

The trial court and Appellate Division concluded that
the juvenile's confession was voluntary based on the
totality of circumstances, including the juvenile's age
at the time of his statement, his clear desire to speak
outside the presence of his mother, his mother's initial
agreement to be absent, and his fair treatment by po-
lice. We granted defendant's petition for certification,
160 N.J. 90, 733 A.2d 495 (1999), and now affirm.

We hold that courts should consider the totality of
circumstances when reviewing the admissibility of
confessions by juveniles in custody. Moreover, courts
should consider the absence of a parent or legal
guardian from the interrogation area as a highly sig-
nificant fact when determining whether the State has
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demonstrated that a juvenile's waiver of rights was
knowing, intelligent, and voluntary. In the specific
circumstances of this case, according enhanced
weight to the absence of the parent from the interro-
gation, we conclude that the State has carried its bur-
den.

We note that a special circumstance exists when a
juvenile is under the age of fourteen. We will apply a
different standard in that context, namely, the adult's
absence will render the young offender's statement
inadmissible as a matter of law, unless the parent or
legal guardian is truly unavailable. Regardless of the
juvenile's age, law enforcement officers must use
their best efforts to locate the adult before beginning
the interrogation and should account for those efforts
to the trial court's satisfaction.

In the early morning hours of February 27, 1995, at
approximately 12:30 a.m., the Willingboro home of
seventy-year-old John Oldham and his seventy-three-
year-old wife, Sarah Oldham, was *309 burglarized.
There were two perpetrators, armed with knives, who
covered their faces with a **1111 hood and ski-type
mask. After beating John Oldham and cutting both
his throat and Sarah Oldham's, the assailants ran from
the house carrying Mrs. Oldham's purse. Although
seriously injured, the Oldhams survived the attack.

Within an hour, police officers arrived at the scene.
The officers observed two sets of footprints in the
light snow outside of the Oldham residence. The
footprints led the officers to defendant's house, a
short distance away. At approximately 1:30 a.m., one
of the officers knocked on the door of defendant's
home. His mother, Michelle Robinson, answered.
The officer explained to Mrs. Robinson that the foot-
prints led them to her front porch. Mrs. Robinson
informed the officer that defendant was the last per-
son who had come into the house that evening about
fifteen minutes after midnight. She agreed to take
both defendant and her other son, who were then pre-
sent in the house, to the Willingboro Police Station.
At the time, defendant was within two weeks of his
seventeenth birthday. He had also been arrested on
fifteen prior occasions on unrelated charges.

Shortly before 4:00 a.m., with Mrs. Robinson's con-
sent, the officers transported defendant and his
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brother from the police station to the Burlington
County Prosecutor's Office. According to the police,
Detective Jay Brown informed defendant of his con-
stitutional rights as required by Miranda v. Arizona,
384 U.S. 436, 86 S.Ct. 1602, 16 L.Ed.2d 694 (1966).
Defendant's mother was present in the same room. At
about 4:20 a.m., defendant, who said he had slept
until about 1:00 p.m. the day before, indicated that he
understood his rights and signed the Miranda card.
Defendant's mother signed the same Miranda card as
a witness. Detective Brown thereafter informed Mrs.
Robinson that she had the right to be present while he
interviewed her son.

After discussing the matter with defendant, Mrs.
Robinson and defendant decided that she should
leave the room during questioning. After Mrs. Robin-
son departed, Detective Brown, joined by a *310
second detective, proceeded to interview defendant
for approximately forty to fifty minutes. Initially,
defendant denied any involvement in the crimes.

After a break, during which defendant was not hand-
cuffed and remained unguarded in the interview
room, the detectives resumed questioning for another
forty to fifty minutes. During this second session,
they confronted defendant with the fact that foot-
prints led them from the house of the victims to his
house. In response, defendant stated that he had acted
only as a lookout for his twenty-two-year-old cousin
and another person, still denying a central role in the
robbery and assaults.

The detectives took another ten- to twenty-minute
break. After that second break, the detectives in-
formed defendant that they had found two sets of
footprints, not three, prompting him to admit that he
and his cousin had committed the offenses. The de-
tectives then took another break, during which they
escorted defendant to the men's room and gave him a
drink of water.

The questioning resumed and defendant provided
more details about the night in question, after which
the detectives took yet another break. After that
fourth break, defendant provided a taped confession
beginning at approximately 7:39 a.m. and concluding
at 8:11 a.m. Sometime before defendant confessed,
his mother asked to see him. She also said to one of
the officers, “I think they [her sons] should have a
lawyer.” The officer replied that he did not think that
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was necessary, stating “[w]e're just trying to get to
the truth.” Mrs. Robinson did not see defendant until
after he completed his taped statement.

The trial court conducted a four-day Miranda hear-
ing, during which defendant and Mrs. Robinson dis-
agreed with the police version of the facts, and dis-
agreed **1112 with each other. Defendant testified
that he did not see his mother at the Burlington
County Prosecutor's Office until after he taped his
statement. In contrast, Mrs. Robinson testified that
she was brought into the room with her son, wit-
nessed the signing of the Miranda card, and then left.
The State and defendant disputed other facts as well.

*311 After weighing the credibility of all witnesses,
the trial court found as a fact that Detective Brown
advised defendant of his Miranda rights with his
mother present in the same room; that they both un-
derstood and signed the Miranda card; that they both
were aware of Mrs. Robinson's right to be present
during the questioning of defendant; that defendant
requested that his mother not be present during the
interrogation; and that Mrs. Robinson initially agreed
to be absent. The court also settled a factual dispute
regarding whether Mrs. Robinson asked to reenter the
interrogation area. The court found that the parent
did, in fact, make that request, notwithstanding the
contrary testimony of the officer. For purposes of this
appeal, we accept the trial court's findings. State v.
Locurto, 157 N.J. 463, 470-71, 724 A.2d 234 (1999).

The trial court also concluded that the State had met
its burden of proving, beyond a reasonable doubt,
that the juvenile's statement was knowing, intelligent,
and voluntary. It based that conclusion on the totality
of circumstances surrounding the arrest and interro-
gation. Specifically, the court was persuaded by the
juvenile's advanced age, together with his prior ex-
perience with law enforcement, and by the fact that
defendant himself chose to have his mother out of the
room during questioning. The trial court found that
under those circumstances the subsequent wishes of
defendant's mother “were not controlling ... given the
age [and] the experience of this particular juvenile.”
The “bottom line,” the trial court noted, was that
“[defendant's] will was not overborne by law en-
forcement.”

Reserving his right to appeal, defendant pled guilty,
pursuant to a plea agreement, to second-degree con-
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spiracy in violation of N.J.S.A. 2C:5-2; first-degree
robbery in violation of N.J.S.A. 2C:15-1a(1); and
second-degree burglary in violation of N.J.S.A.
2C:18-2a(1). Consistent with the plea arrangement,
the trial court sentenced defendant to a twenty-year
term of imprisonment with an eight-year parole dis-
qualifier for the armed robbery; a concurrent term of
ten years with a five-year parole disqualifier *312 for
the conspiracy; and a concurrent term of ten years
with a five-year parole disqualifier for the burglary.

Before the Appellate Division, defendant argued that
his rights were violated when his mother was denied
access to him during the interrogation, and that the
trial court should have merged the conspiracy convic-
tion with the burglary and robbery counts. In an un-
reported decision, the Appellate Division agreed with
the trial court that, considering all factors, defendant's
confession was voluntary and thus admissible. The
panel specifically noted the following factors as sup-
port for its conclusion:

the fact that defendant was just two weeks shy of his
seventeenth birthday; defendant had extensive prior
encounters with law enforcement; had been giving
[sic] his Miranda rights on several of those en-
counters; defendant had waived those rights on
February 27, 1995, in the presence of his mother;
defendant had agreed with his mother that she
would not be present during his interrogation; and
defendant had not attempted to either invoke his
right to counsel or expressed a desire to speak to
his mother at any time during the interrogation.
Further, the interrogation, which occurred in spurts
of forty to fifty minute periods, was neither gruel-
ing nor strenuous for defendant. Moreover, defen-
dant never challenged the truth of his confession
nor claimed that his investigators used tactics that
overbore his will.

**1113 The Appellate Division agreed with defen-
dant that his conviction for conspiracy should have
been merged with his convictions for either robbery
or burglary. Consistent with defendant's petition for
certification, the voluntariness of his confession is the
only issue before us.
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[1][2] The privilege against self-incrimination, as set
forth in the Fifth Amendment to the United States
Constitution, is one of the most important protections
of the criminal law. U.S. Const. amend. V; State v.
Hartley, 103 N.J. 252, 262, 511 A.2d 80 (1986). We
do not have a similar provision in our State Constitu-
tion; however, “the privilege itself ‘is firmly estab-
lished as part of the common law of New Jersey and
has been incorporated into our *313 Rules of Evi-
dence.” ” Hartley, 103 N.J. at 260, 511 A.2d 80 (quot-
ing In re Martin, 90 N.J. 295, 331, 447 A.2d 1290

(1982)).

[3] Although a suspect is always free to waive the
privilege and confess to committing crimes, that
waiver must never be the product of police coercion.
Ibid. Accordingly, for a confession to be admissible
as evidence, prosecutors must prove beyond a rea-
sonable doubt that the suspect's waiver was knowing,
intelligent, and voluntary in light of all the circum-
stances. State v. Burris, 145 N.J. 509, 534, 679 A.2d
121 (1996); State v. Kelly, 61 N.J. 283, 294, 294 A.2d

41 (1972).

[41[5] At the root of the inquiry is whether a suspect's
will has been overborne by police conduct. In deter-
mining whether a suspect's confession is the product
of free will, courts traditionally assess the totality of
circumstances surrounding the arrest and interroga-
tion, including such factors as “the suspect's age,
education and intelligence, advice as to constitutional
rights, length of detention, whether the questioning
was repeated and prolonged in nature and whether
physical punishment or mental exhaustion was in-
volved.” State v. Miller, 76 N.J. 392, 402, 388 A.2d
218 (1978). Additionally, “[a] suspect's previous en-
counters with the law has been mentioned as [a] rele-
vant factor.” Ibid. We reaffirm those factors as ger-
mane to an evaluation of the admissibility of either
adult or juvenile confessions.

B.

[6] The requirement of voluntariness applies equally
to adult and juvenile confessions. See N.J.S.A.
2A:4A-40 (“All rights guaranteed to criminal defen-
dants by the Constitution of the United States and the
Constitution of this State ... shall be applicable to
cases arising under the [New Jersey Code of Juvenile
Justice]”); see also In re Gault, 387 U.S. 1, 13, 87
S.Ct. 1428, 1436, 18 L.Ed.2d 527, 538 (1967)
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(“[N]either the Fourteenth Amendment nor the Bill of
Rights is for adults alone.”).

[71[8]*314 The role of a parent in the context of a
juvenile interrogation takes on special significance.
In re Carlo, 48 N.J. 224, 225 A.2d 110 (1966). In that
circumstance, the parent serves as advisor to the ju-
venile, someone who can offer a measure of support
in the unfamiliar setting of the police station.
Gallegos v. Colorado, 370 U.S. 49, 54, 82 S.Ct. 1209,
1213, 8 L.Ed.2d 325, 329 (1962). Thus, we have em-
phasized that “[w]henever possible and especially in
the case of young children no child should be inter-
viewed except in the presence of his parents or guard-
ian.” In re S.H., 61 N.J. 108, 114-15, 293 A.2d 181
(1972); see also Garrett v. State, 265 Ind. 63, 351
N.E.2d 30, 33 (1976) (explaining that parent and
child must have a realistic opportunity to consult on
waiving the privilege against self-incrimination).

Earlier in our history, the State's mission in respect of
juvenile offenders was predominately one of rehabili-
tation. Consistent with that purpose, the presence of a
parent in the interrogation area served **1114 not
only to protect the juvenile's interests but, as impor-
tantly, to ensure the truthfulness of any statements to
the police. In re Carlo, supra, 48 N.J. at 244, 225
A.2d 110 (Weintraub, C.J., concurring) (“The object
of the juvenile process is to make men out of errant
boys. In that process we must build upon the truth.”).

[9] Today, the juvenile process is different. A recent
government report notes, “[jJuvenile delinquency, or
‘youth crime’ is recognized as a major social problem
in our society. In New Jersey, as elsewhere, juveniles
are responsible for a large share of the total amount
of crime.” Juvenile Justice Master Plan by New Jer-
sey Juvenile Justice Commission, at 6 (April 1999).
As a result, punishment has now joined rehabilitation
as a component of the State's core mission with re-
spect to juvenile offenders. See, e.g., State v. R.G.D.
108 N.J. 1, 8, 527 A.2d 834 (1987) (noting that
“[pJublic concern about unrehabilitated juvenile of-
fenders [has] stimulated a ‘just deserts' approach to
juvenile crime”).

With the State's increased focus on the apprehension
and prosecution of youthful offenders, the parent's
role in an interrogation*315 setting takes on new
significance. When younger offenders are in custody,
the parent serves as a buffer between the juvenile,

Page 7

who is entitled to certain protections, and the police,
whose investigative function brings the officers nec-
essarily in conflict with the juvenile's legal interests.
Parents are in a position to assist juveniles in under-
standing their rights, acting intelligently in waiving
those rights, and otherwise remaining calm in the
face of an interrogation. Gallegos, supra, 370 U.S. at
54,82 S.Ct. at 1212-13, 8 L.Ed.2d at 329.

[10] In view of the changing realities of the juvenile
process and the important rights at stake, we reaffirm
our belief that a parent or legal guardian should be
present in the interrogation room, whenever possible.
In re S.H., supra, 61 N.J. 108, 293 A.2d 181. In re-
spect of confessions by juveniles of any age, courts
should consider the adult's absence as a highly sig-
nificant factor among all other facts and circum-
stances. By “highly significant factor” we mean that
courts should give that factor added weight when
balancing it against all other factors. By elevating the
significance of the adult's role in the overall balance,
we are satisfied that the rights of juveniles will be
protected in a manner consistent with constitutional
guarantees and modern realities.

[11] As we have suggested in prior cases, younger
offenders present a special circumstance in the con-
text of a police interrogation. In re S.H., supra, 61
N.J. at 114-15, 293 A.2d 181. In respect of a juvenile
under the age of fourteen, we believe an evaluation of
the totality of circumstances would be insufficient to
assure the knowing, intelligent, and voluntary waiver
of rights. Accordingly, when a parent or legal guard-
ian is absent from an interrogation involving a juve-
nile that young, any confession resulting from the
interrogation should be deemed inadmissible as a
matter of law, unless the adult was unwilling to be
present or truly unavailable. That approach is consis-
tent with other jurisdictions that have recently
adopted the same or similar rule.

We cannot ignore the immaturity and inexperience of
a child under 14 years of age and the obvious dis-
advantage such a child has in confronting a custo-
dial police *316 interrogation. In such a case, we
conclude that the totality of the circumstances is
not sufficient to ensure that the child makes an in-
telligent and knowing waiver of his rights.

[ In re B.M.B., 264 Kan. 417, 955 P.2d 1302, 1312
(1998).]
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See also Commonwealth v. A Juvenile (No.1), 389
Mass. 128, 449 N.E.2d 654, 657 (1983) (“For the
purpose of obtaining the waiver, in the case of juve-
niles who are under the age of fourteen, we conclude
that no waiver can be effective without this added
protection.”). “The benefit of this ‘bright-line’ rule is
that it will protect the **1115 rights of a defendant
and, at the same time, be easy for the police to im-
plement.” State v. Hartley, supra, 103 N.J. at 287,
511 A.2d 80.

In other contexts, our State policy reflects the appro-
priateness of age fourteen as a dividing line. See, e.g.,
In re Commitment of N.N., 146 N.J. 112, 137, 679
A.2d 1174 (1996) (observing that “a differentiation in
the juvenile commitment scheme at age fourteen is
consistent with other principles of New Jersey law”).
New Jersey statutes and court rules contain numerous
provisions creating age-differential standards set at
fourteen. See, e.g., N.J.S.A. 2A:4A-26 (permitting
family part to waive jurisdiction, for certain charges,
if juvenile was fourteen at time of delinquent act);
N.J.S.A. 2A:4A-35 (permitting juvenile age fourteen
or older, charged with a delinquency, to be released
to juvenile's own recognizance); N.J.S.A. 2A:4A-
61(b) (prohibiting taking of pictures of juvenile under
age fourteen without consent of court or juvenile and
his or her parent or guardian); R. 5:22-1 (“Any com-
petent juvenile 14 years of age or older charged with
delinquency may elect to have the action transferred
to the appropriate court and prosecuting authority
having jurisdiction.”).

[12][13] Regardless of the juvenile's age, police offi-
cers must use their best efforts to locate a parent or
legal guardian before beginning the interrogation. In
re J.F., 286 N.J.Super. 89, 98, 668 A.2d 426
(App.Div.1995). Moreover, to sustain the admissibil-
ity of incriminating statements made outside of the
adult's presence, prosecutors are required to show to
the trial court's satisfaction, upon sufficient proofs,
that they were unable to locate the adult. *317 Such
an additional showing has been implied by other
court decisions; we have expressly noted it here for
the sake of completeness. Ibid. (citing In re S.H.
supra, 61 N.J. at 114-15, 293 A.2d 181:;In re Carlo,
supra, 48 N.J. at 240-41, 225 A.2d 110;In re J.P.B.,
143 N.J.Super. 96, 108, 362 A.2d 1183
(App.Div.1976); In re A.B.M., 125 N.J.Super. 162,
168, 309 A.2d 619 (App.Div.), aff'd 0.b.,63 N.J. 531
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309 A.2d 617 (1973); State v. R.W., 115 N.J.Super.
286, 301, 279 A.2d 709 (App.Div.1971), aff'd 0.h.,61
N.J. 118, 293 A.2d 186 (1972)).

[14] As important, when an adult is unavailable or
declines to accompany the juvenile, the police must
conduct the interrogation with “the utmost fairness
and in accordance with the highest standards of due
process and fundamental fairness.” In re S.H., supra,
61 N.J. at 115, 293 A.2d 181;State v. R.W., supra,
115 N.J.Super. at 296, 279 A.2d 709. That require-
ment, too, has been a common thread in our jurispru-
dence and is reaffirmed today.

[15] Defendant was nearly seventeen at the time of
the custodial interrogation. Thus, the rule rendering
some confessions of juveniles under the age of four-
teen inadmissible as a matter of law does not apply to
this appeal. Instead, we review defendant's confes-
sion in light of the totality of circumstances, viewing
as highly significant the fact that defendant's mother
was absent from the interrogation area at the time of
the juvenile's statement. Under that standard, we are
satisfied that the State has carried its burden of dem-
onstrating defendant's voluntary waiver of his rights.
We reach that conclusion relying substantially on the
factors emphasized by the Appellate Division and
trial court.

We emphasize that, because of his advanced age and
the fact that he had been arrested on fifteen prior oc-
casions, defendant was familiar with the criminal
process at the time of his statement. Further, the po-
lice afforded defendant numerous breaks in the inter-
rogation, time enough for him to reevaluate his deci-
sion to proceed without a parent. He elected to con-
tinue, notwithstanding*318 his mother's absence.
Moreover, we view as especially important the fact
that Mrs. Robinson was present at the outset of the
encounter with **1116 the police, before any ques-
tioning of her son. She had the opportunity to offer
support to defendant, to witness the signing of the
Miranda card, and she consented to her initial ab-
sence from the interrogation area.

All of those facts-defendant's age and familiarity with
the criminal process, his clear desire to be inter-
viewed without a parent present, the presence of a
parent at the outset of the questioning, and his fair

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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treatment by police-compel us to conclude that de-
fendant's will was not overborne by investigators, the
critical factor in this inquiry. Although we have as-
signed greater weight to Mrs. Robinson's absence
than did the trial court and Appellate Division, our
conclusion under all the circumstances is consistent
with theirs.

We have referred to Mrs. Robinson as being absent
from the interrogation, as opposed to being deliber-
ately excluded by the police, because the trial court
found that, in concert with defendant, she voluntarily
left the interrogation room at the start of the inter-
view. It was only sometime later, the court con-
cluded, that the one officer did not accede to Mrs.
Robinson's request to reenter.

It is difficult for us to envision prosecutors success-
fully carrying their burdens in future cases in which
there has been some deliberate exclusion of a juve-
nile's parent or legal guardian from the interrogation.
However, because the proof in the present case is so
compelling that defendant's will was not overborne
and the police did not have the benefit of our direc-
tion at the time of the interrogation, we see no reason
to disturb the judgments below. We are satisfied that
on this record the police should be judged by the
standards prevailing at the time the officers interro-
gated defendant, not by the stricter standards an-
nounced in this opinion. See State v. Abronski, 145
N.J. 265, 268, 678 A.2d 659 (1996) (applying new
rule of criminal procedure prospectively in case in
which “police justifiably relied on and followed”
prior rule).

*319 Defendant argues for a different result relying,
in part, on State v. Reed, 133 N.J. 237, 627 A.2d 630
(1993). In Reed, the defendant's lawyer attempted to
consult with his client while at the prosecutor's office,
but was not permitted to communicate with or assist
him either at the outset of or during questioning. Nor
did police inform the defendant that his attorney was
waiting to see him. Id. at 242-43, 627 A.2d 630. We
held that the suspect's waiver of his privilege against
self-incrimination was invalid. 1d. at 269, 627 A.2d
630.

This case is different from that presented in Reed. In
Reed, the police denied the defendant all access to his
attorney, whereas here Mrs. Robinson was present in
the interrogation area before the start of questioning
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and agreed with her son that she should leave the
area. In Reed, the police did not inform the defendant
that his attorney was waiting to assist him, whereas
here defendant knew his mother was on the premises
and could have interrupted the interrogation at any
time to speak with her.

Moreover, we based our decision in Reed on the at-
torney-client relationship, unique in the criminal jus-
tice system. We noted that “our holding is supported
in large measure by the special and essential role
lawyers play in realizing the purpose of the right
against self-incrimination.” Id. at 262, 627 A.2d 630.
We also approvingly quoted Justice Blackmun's ob-
servation that

[t]he rule in Miranda, ... was based on this Court's
perception that the lawyer occupies a critical posi-
tion in our legal system because of his unique abil-
ity to protect the Fifth Amendment rights of a cli-
ent undergoing custodial interrogation.

Whether it is a minor or an adult who stands accused,
the lawyer is the one person to whom society as a
whole looks as the protector of the legal rights of
**1117 that person in his dealings with the police
and the courts.

[Ibid. (emphasis added) (quoting Fare v. Michael C.,
442 U.S. 707, 719, 99 S.Ct. 2560, 2568-69, 61
L.Ed.2d 197, 208-09 (1979)).]

A parent obviously enjoys a special relationship with
the juvenile; however, the attorney, not the parent, is
trained in the law and serves in a unique role as the
juvenile's advocate. Because of the *320 above dis-
tinctions, we decline to apply our holding in Reed to
this appeal.

V.

[16] In his separate opinion, our colleague confirms
that courts in a majority of states apply a totality of
circumstances test when considering the voluntari-
ness of a confession by a juvenile. The concurring
opinion further observes that “all courts that have
applied that standard to a case in which a parent was
deliberately excluded have suppressed the confes-

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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sion.” Post at 324, 748 A.2d at 1119. That observa-
tion reinforces our belief that the totality of circum-
stances standard as enunciated here will work as it
should: namely, when there has been a deliberate
exclusion of a parent or legal guardian from the inter-
rogation room and the police thereafter obtain the
juvenile's confession, that confession almost invaria-
bly will be suppressed.

The concurring opinion also suggests that our holding
is out of step with majority case law from around the
country. Not so. Upon close scrutiny, the cases cited
in the concurring opinion either have stark factual
differences making them inapposite to this case or are
in harmony with our disposition here. For example,
in People v. Townsend, 33 N.Y.2d 37, 347 N.Y.S.2d
187, 300 N.E.2d 722, 724 (1973), the court found that
the police used “deception and trickery” to obtain the
minor's confession. Those facts do not exist here.
Similarly, the defendant in People v. Bevilacqua, 45
N.Y.2d 508, 410 N.Y.S.2d 549, 382 N.E.2d 1326
(1978), was isolated from his mother, whereas the
defendant in this case enjoyed unencumbered access
to his mother before the start of questioning and had
the benefit of her presence at the time he waived his
rights. Likewise, the defendant in People v. Burton, 6
Cal.3d 375, 99 Cal.Rptr. 1, 491 P.2d 793 (1971),
expressly requested the presence of his mother,
whereas here defendant pointedly decided that he did
not want his mother present in the interrogation
room.

*321 In the particularly egregious case of M.A.C. v.
Harrison County Family Court, 566 So.2d 472, 473
(Miss.1990), the juvenile's mother attempted to call
her attorney while her son was being arrested; a po-
lice officer, with one hand on his night stick and the
other pointing in the face of the parent, said that he
would arrest the parent if she interfered with the ju-
venile's arrest. The juvenile was later isolated from
the parent at the outset of the interrogation pursuant
to the officer's “standard” policy. Id. at 473-74. Those
facts are far afield from the facts at bar.

Suffice to say, we have no doubt that if the fact pat-
terns in any of the above cases appeared in a New
Jersey appeal, the minor's confession would not with-
stand our totality of circumstances test. But we reiter-
ate that those facts are not before us in this case.

Decisions announced in another group of cases are in
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complete harmony with our decision. For example,
the concurring opinion cites to People v. Brown, 182
I1I.App.3d 1046, 131 Ill.Dec. 534, 538 N.E.2d 909
(1989); however, there the court made clear that “a
juvenile does not have a per se right in Illinois to
consult with a parent before questioning or to have
the parent present during questioning” and that “[t]he
presence or absence of the parent is a factor in evalu-
ating the voluntariness of a statement or confession
under the totality of the circumstances test.” Id., at
913. We do not perceive our holding as being less
protective of juveniles than the one announced in
Brown; to the contrary, we **1118 go a step further
by establishing a bright-line rule for confessions by
juveniles under the age of fourteen.

In yet another case, State v. Johnson, 221 Mont. 503,
719 P.2d 1248 (1986), although the court addressed
numerous constitutional issues, the specific defendant
there appears to have been a married adult; thus, its
holding does not implicate ours. In In re L.B., 33
Colo.App. 1, 513 P.2d 1069 (1973), the juvenile
whose statement the court suppressed was age thir-
teen; again, that result is consistent with our opinion.

We reiterate that law enforcement officers must use
their best efforts to locate a parent or legal guardian
before the start of *322 questioning and must account
for those efforts to the trial court's satisfaction. That
requirement addresses the concern expressed in the
eight statutes identified in the concurring opinion,
post at 327-28, 748 A.2d at 1121, that have codified a
similar rule.

The protections set forth in this opinion are similar to
the ones found in other jurisdictions and in some in-
stances, exceed them. Although we differ from our
colleague in the manner of expression and in the in-
terpretation of cases in this area, we perceive little or
no disagreement on this critical point: statements of
juveniles in custody in New Jersey must be voluntary
and properly obtained, today and in the future.

V.

In sum, a parent or legal guardian should attend a
juvenile interrogation whenever possible to help as-
sure that any waiver of rights by the juvenile is the
product of free will. Police officers must use their
best efforts to locate a juvenile's parent or legal
guardian before beginning an interrogation and

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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should be required to account for those efforts to the
trial court's satisfaction. We consider the absence of
the adult to be a highly significant factor in the over-
all balance of factors used to determine the admissi-
bility of the juvenile's statement. It would be difficult
to envision prosecutors successfully carrying their
burdens in cases in which the police deliberately ex-
clude a parent or legal guardian from the interroga-
tion. When the juvenile is under the age of fourteen,
the adult's absence will render the young offender's
statement inadmissible as a matter of law-unless the
adult is truly unavailable, in which case, the volun-
tariness of the waiver should be determined by con-
sidering the totality of circumstances consistent with
this opinion.

VI.

The judgment of the Appellate Division is affirmed.
*323STEIN, J., concurring.

| join in the Court's determination to sustain the ad-
missibility of the defendant's confession. This record
demonstrates that the juvenile defendant had the
benefit of a parent's presence during the critical pe-
riod before questioning began and while defendant
was read his Miranda rights. Also significant is the
fact that defendant's mother left the room voluntarily.
However, | believe that the Court errs when it de-
clines to state unequivocally the consequences in
future cases of the deliberate exclusion of parents
who have not been present at all during their child's
interrogation, and does not acknowledge the obvious
connection between the exclusion of parents and the
availability of a juvenile's right to counsel. The adop-
tion of a bright-line rule rendering inadmissible those
statements made by a juvenile whose parent has been
deliberately excluded by the police from the interro-
gation room would be consistent with statutes and
judicial decisions throughout the country. There
should be no uncertainty within our State's law en-
forcement community that the same rule will apply in
New Jersey's courts.

**1119 |

The critical events of this case occurred in the early
hours of the morning of February 27, 1995. Defen-
dant and his mother, Michele Robinson, were at Wil-
lingboro police station at about 2:30 a.m. At about
4:00 a.m. defendant was driven to the prosecutor's
office by the police. There, he was placed in a wait-
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ing room until his mother arrived. After defendant
was informed of and indicated that he understood his
constitutional rights, he and his mother signed the
Miranda card at about 4:20 a.m. Mrs. Robinson then
voluntarily left the interrogation room.

Some time between the time of her departure and
7:39 a.m., when her son made a taped confession,
Mrs. Robinson told an officer that she wanted to see
her son and that she thought he needed a lawyer. At
trial, one of the police officers denied that Mrs. Rob-
inson had made those statements. Rejecting that offi-
cer's*324 version of the relevant events, the trial
court specifically found as a fact “that Michele Rob-
inson was direct, truthful and convincing.” The court
also found that the police officer, “as to his denial of
[Mrs. Robinson's having made the statements], was
evasive, unconvincing and disingenuous.” Neverthe-
less, the trial court determined that because of defen-
dant's age, his prior experiences with the police and
his decision not to have his mother present during the
earlier questioning, his confession was knowing, vol-
untary and intelligent and therefore admissible into
evidence.

Courts and legislatures nationwide generally have
adopted one of two approaches in deciding whether
to admit a minor's confession obtained subsequent to
the deliberate exclusion of a parent. Under the first
approach, which most states follow, courts consider
the totality of the circumstances. Notably, all courts
that have applied that standard to a case in which a
parent was deliberately excluded have suppressed the
confession.

In People v. Townsend, 33 N.Y.2d 37, 347 N.Y.S.2d
187, 300 N.E.2d 722 (1973), the mother of a seven-
teen-year-old defendant who was being interrogated
repeatedly called the police station to determine if her
son was there and each time was told that he was not.
The defendant confessed to murder, was convicted
and appealed. The Court of Appeals reversed his
conviction, holding that “it is impermissible for the
police to use a confession, even if it be otherwise
voluntary, obtained from a seventeen-year-old defen-
dant when, in the course of extracting such confes-
sion, they have sealed off the most likely avenue by
which the assistance of counsel may reach him by
means of deception and trickery.” 1d., 347 N.Y.S.2d

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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187, 300 N.E.2d at 724. The Court of Appeals, ob-
serving that the police officers' behavior was “inde-
fensible,” suppressed the inculpatory statements “ob-
tained by the police through tactics calculated to
make certain that the defendant's parents will not take
any steps to get him a lawyer.” 1d., 347 N.Y.S.2d 187,
300 N.E.2d at 725.See also People v. Bevilacqua, 45
N.Y.2d 508, 410 N.Y.S.2d 549, 382 N.E.2d 1326
(1978) (suppressing*325 statements made by eight-
een-year-old defendant who was “isolated ... from
two of his most likely avenues of assistance, his
mother and his lawyer,” thereby preventing defendant
from getting legal advice before interrogation);
People v. Rivera, 78 A.D.2d 556, 431 N.Y.S.2d 1015
(1980) (suppressing confessions made by juveniles
whose parents were denied access thereby “isolat[ing
them] from those ready to provide them assistance”).

[llinois courts have determined that where a parent
desires to be present during the interrogation of his or
her minor child, police officers “have an affirmative
duty to inform those actually questioning a juvenile
of the parents' presence and request to see [his or] her
child. And, in order to ensure the true voluntariness
of a statement, those actually questioning the juvenile
have an affirmative duty to stop the questioning and
allow the parent to confer with [his or] her child.”
People v. Brown, 182 11l.App.3d 1046, 131 1ll.Dec.
534, 538 N.E.2d 909 (1989). See also In re Lashun
H., 284 IIl.App.3d 545, 219 Ill.Dec. 823, 672 N.E.2d
331 (1996) .2d **1120 suppressing juvenile's confes-
sion where his mother's attempts to see her son “were
clearly frustrated by the police so that they could cre-
ate an intimidating atmosphere and obtain a confes-
sion”); People v. Montanez, 273 111.App.3d 844, 210
I1l.Dec. 295, 652 N.E.2d 1271 (1995) (same); In re
J.O0., 231 1ll.App.3d 853, 173 IIl.Dec. 406, 596
N.E.2d 1285 (1992) (same); People v. Knox, 186
I1I.LApp.3d 808, 134 I|ll.Dec. 564, 542 N.E.2d 910

(1989) (same).

The California Supreme Court, in People v. Burton, 6
Cal.3d 375, 99 Cal.Rptr. 1, 491 P.2d 793 (1971),
held that the denial by police of a juvenile defendant's
request to see his parent rendered his subsequent con-
fession inadmissible. The court found that the defen-
dant's “request to see his parents at or near the com-
mencement of interrogation was an invocation of his
Fifth - Amendment  privilege” against  self-
incrimination. I1d., 99 Cal.Rptr. 1, 491 P.2d at 796.
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Likewise, Florida and Montana have held that a juve-
nile's request to telephone or otherwise speak to a
parent is tantamount to the invocation of his right to
remain silent. Sublette v. State, 365 So0.2d 775
(Fla.Dist.Ct.App.1978)*326 (holding that juvenile's
request to call parent is assertion of Fifth Amendment
privilege against self-incrimination); State v. John-
son, 221 Mont. 503, 719 P.2d 1248 (1986) (same).

The second approach, which mandates that the State
demonstrate that an interested adult was present dur-
ing an interrogation, has been statutorily adopted in
ten states. Those statutes render inadmissible any
statement made during interrogation by a juvenile
outside the presence of an interested adult and pro-
hibit the waiver of the right to counsel by a juvenile
unless that waiver is accompanied by a waiver of a
parent or other interested adult. See Colo.Rev.Stat.
Ann. 8§ 19-2-511; Ind.Code Ann. § 31-32-5-1; lowa
Code Ann. § 232.11; Miss.Code Ann. § 43-21-311;
Mont.Code Ann. § 41-5-331; N.H. Stat. Ann. 8 169-
B:12; N.D. Cent.Code § 27-20-26; Okla. Stat. Ann.
tit. 10 § 7003-3.7; Tex. Fam. Code Ann. § 51.09; W.
Va.Code § 49-5-8(d). Those jurisdictions consistently
have held that any statements made during custodial
interrogation are inadmissible where a juvenile's par-
ents are absent. People v. J.D., 989 P.2d 762
(Col0.1999) (observing that statute requires notifica-
tion of parents when juvenile is taken into custody
and requires suppression of statements or admissions
made by juvenile during custodial interrogation
where interested adult is not present); In re L.B., 33
Colo.App. 1, 513 P.2d 1069, 1070 (1973) (holding
inadmissible statements of juvenile made where par-
ent who was incarcerated for drunkenness was
brought to juvenile's interrogation; although inter-
ested adult must be present, mere physical presence
of parent is insufficient); Lewis v. State, 259 Ind. 431,
288 N.E.2d 138 (1972) (adopting rule that child may
not waive right to counsel until child has had oppor-
tunity to consult with interested adult); G.J. v. State
716 N.E.2d 475 (Ind.App.1999) (recognizing that
child has right to have his parents present during cus-
todial interrogation); State v. Walker, 352 N.W.2d
239 (lowa 1984) (statute implicitly requires that, after
notification of parents, police wait before interroga-
tion to allow parents time to come to station and con-
sult with child); M.A.C. v. Harrison County Family
Court, 566 So.2d 472 (Miss.1990)*327 (holding that
deliberate exclusion of parents from child's interroga-
tion renders statements inadmissible); Ezell v. State,
489 P.2d 781, 783-84 (Okla.Crim.App. 1971) (find-
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ing that neither mother nor legal guardian of juvenile
defendant was “capable of protecting defendant's
constitutional rights,” thereby rendering juvenile's
confession inadmissible); Edward C. v. Collings, 193
Mont. 426, 632 P.2d 325 (1981) (holding that juve-
niles may not waive counsel unless parent or guard-
ian also waives that right); In re D.S., 263 N.W.2d
114 (N.D.1978) (holding that child **1121 must be
represented by parent, guardian or counsel during
interrogation for statement to be admissible; child's
right to counsel cannot be waived by unrepresented
child); Eddings v. State, 842 P.2d 759
(Okla.Crim.App.1992) (holding that statements elic-
ited during custodial interrogation of child are inad-
missible unless parents are present); In re L.M., 993
S.W.2d 276 (Tex.App.1999) (holding that juveniles
are not permitted to waive privilege against self-
incrimination unless friendly adult is present and
gives guidance); In re E.T.C., 141 Vit. 375, 449 A.2d
937 (1982) (interpreting Vermont Constitution to
require presence of interested adult Taylor, 166
W.Va. 511, 276 S.E.2d 199 (1981) (holding that ju-
veniles may waive right to counsel only upon advice
of counsel). Cf. Sevion v. State, 620 N.E.2d 736
(Ind.App.1993) (finding that seventeen-year-old had
opportunity to consult with custodian so statements
were admissible); People v. Thomas, 223 A.D.2d
612, 636 N.Y.S.2d 830 (1996) (finding no evidence
that police used deception or trickery to isolate sev-
enteen-year-old defendant from his parents so state-
ment admissible); Hickman v. State, 654 N.E.2d 278,
281 (Ind.App.1995) (declining to exclude statements
of almost eighteen-year-old defendant who had op-
portunity to consult with parent).

Eight other states statutorily require police to notify a
minor's guardian or custodian immediately if a minor
is taken into custody. See Del.Code Ann. tit. 10 §
1004; 1daho Code § 20-516; 705 Ill. Comp. Stat. Ann.
§  405/5-405; Mo.Rev.Stat. §  211.131(2);
Neb.Rev.Stat. § 43-250; Nev.Rev.Stat. § 62.170;
N.Y.Crim. Proc. Law 8 140.20 (McKinney);
S.C.Code Ann. 8§ 20-7-7205. Statements *328 made
by juveniles during custodial interrogation where law
enforcement authorities have violated those statutes
consistently are suppressed. See People v. Gardner,
257 A.D.2d 675, 683 N.Y.S.2d 351 (1999) (observing
that police are statutorily required to notify immedi-
ately guardian or parent of juvenile upon her arrest or
statements made are inadmissible); Barrow v. State
749 A.2d 1230 (Del.2000) (suppressing statements by
juvenile because parental notification statute vio-
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lated); Palmer v. State, 626 A.2d 1358 (Del.1993)
(reversing seventeen-year-old juvenile's conviction
because of police's failure to timely notify custodian
violated mandate of statute and constituted depriva-
tion of defendant's right to due process and self-
incrimination rights); In re D.B., 303 11l.App.3d 412,
237 1ll.Dec. 3, 708 N.E.2d 806, 811 (1999) (noting
that purpose of law requiring immediate notification
of parents when juvenile taken into custody “is to
permit, where possible, a parent to confer with and
counsel the juvenile before interrogation and confes-
sion”); Brown, supra, 182 I1ll.App.3d 1046, 131
I11.Dec. 534, 538 N.E.2d 909 (holding that police's
“flagrant[ ] violat [ion]” of statute requiring officers
to make reasonable attempts to notify parents among
factors causing court to determine that defendant's
statement was involuntary and therefore should be
suppressed); A Minor Boy v. State, 89 Nev. 564, 517
P.2d 183 (1973) (holding that consequence of delib-
erate violation of parental notification statute is sup-
pression of statements made by defendant); State v.
Johnson, 221 Mont. 503, 719 P.2d 1248 (1986)
(holding that juvenile's request for parent is invoca-
tion of Fifth Amendment rights); Sublette, supra, 365
S0.2d 775 (observing that police officers' failure to
comply with statute requiring that parents be imme-
diately notified upon arrest of child renders any
statements made by juvenile inadmissible); M.M. v.
State, 827 P.2d 1117 (Wy0.1992) (noting that law
enforcement officials must comply with parental no-
tification statute for juveniles' statements to be ad-
missible); M.A.C. v. Harrison County Family Court,
supra, 566 So.2d 472 (finding that police's blatant
violation of juvenile's statutory right to have parent
present during interrogation required exclusion of
any statements made). Cf. A Minor Boy v. State, 91
Nev. 456, 537 P.2d 477 (1975)*329**1122 (finding
that mandates of notification statute were satisfied
where “all reasonable efforts” were made by police to
contact defendant's mother and not more than one
hour could have elapsed before she was contacted
and there was “no evidence of any intentional delay
in contacting” defendant's mother); In re Williams
265 S.C. 295, 217 S.E.2d 719 (1975) (holding that
statements are admissible in absence of showing that
parents were not notified in accordance with statute).
The courts in those states presumably would also
suppress statements made where a parent is deliber-
ately excluded from the juvenile's interrogation.

New Jersey courts previously have acknowledged the
connection between the right of a juvenile to have a
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748 A.2d 1108
163 N.J. 304, 748 A.2d 1108
(Cite as: 163 N.J. 304, 748 A.2d 1108)

parent present during interrogation and the voluntari-
ness of a confession. In In re Carlo, 48 N.J. 224, 225
A.2d 110 (1966), this Court declared that the “consti-
tutional safeguard of voluntariness” applies to con-
fessions in juvenile proceedings. 1d. at 235, 225 A.2d
110. There, two boys, age thirteen and fifteen, were
arrested and interrogated separately. 1d. at 229, 225
A.2d 110. After over five hours of questioning, they
confessed to killing a young girl. Ibid. All throughout
the interrogation the police refused to allow the boys'
parents to see the boys. Id. at 232, 225 A.2d 110.
Those refusals “evidence[d] to us an approach by the
police which rode roughshod over the parent-child
relationship in order to obtain confessions by intimi-
dation,” id. at 240, 225 A.2d 110, and we observed
that the “refusal by the police ... to permit the parents
access to their sons during the interrogations might
well be sufficient in itself to show that the confes-
sions were involuntary even though, as the police
testified, the boys did not wish to see their parents.”
Id. at 241, 225 A.2d 110.

We revisited the issue of juvenile confessions in In re
S.H., 61 N.J. 108, 293 A.2d 181 (1972), in which the
police sent the ten-year-old suspect's father away
from the police station before they began questioning
the suspect. 1d. at 114, 293 A.2d 181. The suspect
was then interrogated for ninety minutes after which
he *330 confessed to causing the drowning of a six-
year-old by pushing him into a canal. Holding that
the juvenile's confession was improperly admitted
into evidence, we emphasized that no child should be
interviewed except in the presence of his parent or
guardian. Id. at 114-15, 293 A.2d 181. We concluded
that the giving of Miranda warnings to a ten-year-old
boy “is undoubtedly meaningless” because “[s]uch a
boy certainly lacks the capability to fully understand
the meaning of his rights.” Id. at 115,293 A.2d 181.

A survey of the law of both this State and those other
states that have addressed the issue thus reveals a
clear consensus favoring protection of juveniles'
rights by requiring the presence and active participa-
tion of a parent or guardian during the interrogation
of a juvenile.

The Court acknowledges that it finds it “difficult ... to
envision prosecutors successfully carrying their bur-
dens in future cases in which there has been some
deliberate exclusion of a juvenile's parents or legal
guardian from the interrogation.” Ante at 318, 748
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A.2d at 1116. The Court further observes that, apply-
ing a totality of the circumstances test, “when there
has been a deliberate exclusion of a parent or legal
guardian from the interrogation room ..., that confes-
sion almost invariably will be suppressed.” Ante at
320, 748 A.2d at 1117. That formulation, however,
permits a trial court to conclude under the totality of
the circumstances standard that a juvenile's state-
ments were made voluntarily where the juvenile's
parents have been deliberately excluded from the
interrogation of their child. In my view, that lack of
clarity is inexplicable in the context of the consistent
rejection by courts throughout the country of state-
ments made where a parent was excluded.

**1123 Moreover, the implementation of a bright-
line rule that requires the suppression of statements
made by a juvenile whose parents have been deliber-
ately excluded from their child's interrogation would
discourage police officers from preventing family
contact. Such a rule is clear and practical. It explicitly
defines limits *331 within which police officials can
work, better protects the rights of New Jersey's juve-
niles and decreases the likelihood that the police will
attempt to evade that which the law requires.

The Court also neglects to accord adequate signifi-
cance to the parents' role in assisting juveniles to vin-
dicate their constitutional right to counsel. In
Gallegos v. Colorado, 370 U.S. 49, 82 S.Ct. 1209, 8
L.Ed.2d 325 (1962), the United States Supreme Court
noted that in juvenile matters courts deal with “a per-
son who is not equal to the police in knowledge and
understanding of the consequence of the questions
and answers being recorded and who is unable to
know how to protect his own interests or how to get
the benefits of his constitutional rights.” Id. at 54, 82
S.Ct. at 1212-13, 8 L.Ed.2d at 328. This is so, the
Court stated, because a young boy

cannot be compared with an adult in full possession
of his senses and knowledgeable of the conse-
quences of his admissions. He would have no way
of knowing what the consequences of his confes-
sion were without advice as to his rights-from
someone concerned with securing him those rights-
and without the aid of more mature judgment as to
the steps he should take in the predicament in
which he found himself.
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[1d.at 54,82 S.Ct. at 1212-13, 8 L.Ed.2d at 329.]

The Supreme Court noted that “[a]dult advice would
[ 1 put [a juvenile] on a less unequal footing with
interrogators” and that “[w]ithout some adult protec-
tion against this inequality, a [juvenile] would not be
able to know, let alone assert, such constitutional
rights as he had.” Ibid.

Parents play a critical role in aiding a juvenile during
custodial interrogation. As the majority notes, a par-
ent is “in a position to assist juveniles in understand-
ing their rights, acting intelligently in waiving those
rights, and otherwise remaining calm in the face of an
interrogation.” Ante at 315, 748 A.2d at 1114 (citing
Gallegos, 370 U.S. at 54, 82 S.Ct. at 1212-13, 8
L.Ed.2d at 328-29.) A juvenile “needs counsel and
support if he is not to become the victim first of fear,
then of panic. He needs someone on whom to *332
lean lest the overpowering presence of the law, as he
knows it, crush him.” Haley v. Ohio, 332 U.S. 596,
599-600, 68 S.Ct. 302, 303, 92 L.Ed. 224 (1948). The
adult advice necessary to put juvenile defendants “on
a less unequal footing with [their] interrogators,”
Gallegos, supra, 370 U.S. at 54, 82 S.Ct. at 1212-13,
8 L.Ed.2d at 329, typically will come either from the
juvenile's parents or a lawyer. Juveniles would ordi-
narily be unable to obtain the assistance of counsel
without the assistance of their parents.

Even as it acknowledges the critical role that a parent
plays in aiding a juvenile during custodial interroga-
tion, however, the Court distinguishes this case from
State v. Reed, 133 N.J. 237, 627 A.2d 630 (1993), in
which we held that where the police deliberately ex-
cluded a suspect's counsel from the interrogation
room, the suspect's waiver of his privilege against
self-incrimination was invalid. We based our holding
in Reed in large part on the “critical position in our
legal system” that a lawyer holds. 1d. at 262, 627
A.2d 630 (quoting Fare v. Michael C., 442 U.S. 707,
719, 99 S.Ct. 2560, 2568-69, 61 L.Ed.2d 197, 208-09

(1979)).

In my view, a parent holds an equally “critical posi-
tion in our legal system,” ibid., a position that is in-
dispensable if a juvenile in custody is to have a real-
istic opportunity to exercise the right to counsel. A
juvenile's right to the assistance of counsel is **1124
hollow indeed unless a parent is present to assist the
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juvenile in retaining and paying for a lawyer. In that
context, the deliberate exclusion of parents from a
juvenile's interrogation room is the de facto equiva-
lent of a denial of the right to counsel.

In People v. Burton, supra, 6 Cal.3d 375, 99
Cal.Rptr. 1, 491 P.2d 793, the California Supreme
Court best expressed the connection between the
right to counsel and the right to have a parent present
during interrogation:

It appears to us most likely and most normal that a
minor who wants help on how to conduct himself
with the police and wishes to indicate that he does
not want to proceed without such help would ex-
press such desire by requesting to see his parents.
For adults, removed from the protective ambit of
parental guidance, the desire for help naturally
manifests in a request for an attorney. For minors,
it would seem that the desire for help naturally
manifests in a request for parents. *333 It would
certainly severely restrict the “protective devices”
required by Miranda in cases where the suspects
are minors if the only call for help which is to be
deemed an invocation of the privilege is the call for
an attorney. It is fatuous to assume that a minor in
custody will be in a position to call an attorney for
assistance and it is unrealistic to attribute no sig-
nificance to his call for help from the only person
to whom he normally looks-a parent or guardian.

[1d., 99 Cal.Rptr. 1, 491 P.2d at 797-98.]

Although the Court today adopts a per se rule sup-
pressing statements made by those under the age of
fourteen whose parents are not present during inter-
rogation, a sixteen-year-old juvenile is hardly in a
better position to get counsel than is a thirteen-year-
old. In the eyes of a juvenile, the request to consult a
parent may be essentially equivalent to a request to
consult an attorney. Burton, supra, 6 Cal.3d 375, 99
Cal.Rptr. 1, 491 P.2d 793. Most juveniles do not
know how to engage a lawyer without the assistance
of a parent. Juveniles typically have neither the fi-
nancial wherewithal necessary to retain counsel nor
the requisite knowledge of the appropriate steps to
take to find a lawyer suitable to their needs. Police
tactics that deliberately deprive juveniles of contact
with their parents effectively deprive them of their
right to counsel. Ibid.; Sublette, supra.
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v

The constitutional rights at stake in juvenile interro-
gations require clear, unambiguous rules to provide
the necessary guidance to law enforcement officials.
Although | concur in the Court's judgment, | would
hold that in future cases the deliberate exclusion of
parents by police officers from a juvenile's interroga-
tion requires suppression of the juvenile's incriminat-
ing statements to police officers.

For affirmance-Chief Justice PORITZ and Justices
O'HERN, GARIBALDI, STEIN, COLEMAN,
LONG, and VERNIERO-7.

Opposed-None.

N.J.,2000.
State v. Presha
163 N.J. 304, 748 A.2d 1108
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